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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Public Record Media, LLC,

)
)

Plaintiff,
v.

)
)
)
)

United States Department of Justice, )

Case No. 12-1225- MJD-AJB

Defendant's Objections to
Magistrate Judge's Order on
Motion for Attorney's Fees and Costs

)

Defendant.

)

INTRODUCTION
Defendant Department of Ju stice objects under 28 U .S.C. § 636(b) and Local Rule
72.2 to the magistrate's January 29 Order [Doc. #29] awarding plaintiff Public Reco rd
Media ("PRM") $7,850 in fees and costs in a case where PRM did no more than file a
co mplaint and then vo luntarily dismiss it after insisting that the Department file a motion
for su mmary judgment, all without obtaining a single record under the Freedom of
Information Act ("FOIA"). The magistrate incorrectly concluded that the Office of Legal
Counsel ("OLC") changed its positi on in response to PRM's request; misapplied the
standards for "substantially prevail[ingJ" under FOIA; and improperly found that this suit
provided a public benefit that entitles PRM to a fee award. Moreover, the magistrate
improperly excused PRM's complete failure to document its claim for fees. This Court
should overtu rn the fee award and deny PRM 's motion.

BACKGROUND
PRM's FOIA request to OLC sought three categories of items: (1) any OLC legal
opinions or memoranda produced between January 1, 2007 and October 1, 201 1
add ressing the use of lethal force by the United States against Anwar al-Awlaki; (2) any
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OLC lega l opinions or memoranda produced between January 1, 2001 and October 1,
2011 addressing the use of lethal force by the United States against U.S. persons located
outside the United States; and (3) any OLC legal opinions or memoranda produced
betwee n Januaty 1, 2001 and October 1, 2011 addressing the use of lethal force by the
United States via the use of unmanned aerial vehicles ("UAVs") against any person located
within the United States . See Oecl. of John Bies [Doc. #18], '11 2, Ex. A (Sept. 21, 2012)
("Bies Decl."). OLC responded by letter dated November 3, 2011. See id. '1{ 3, Ex. B. With
respect to category I, OLC provided a G lomar response, stating that it could neither
confirm nor deny the existence of responsive records because such information is itself
exempt under FOlA Exemptions 1, 3, and 5. ld.
Consistent with OLC's standard practice when responding to FOlA requests with
multiple subcategories when a G lomar response is unnecessary, OLC responded to the
remainder of the request as a whole, rather than to each subcategory separately. See Bies
Decl. '1{3. OLC informed PRM that it had identified documents responsive to the
remainder of PRM's request, but all such documents were being withheld in fu ll under
Exemptions 1, 3, and 5. ld. '11 3, Ex. B.
By letter dated December 29, 2011, PRM appealed OLC's response, but only with
respect to category 3. See Bies Decl. Ex. C. Although the Department did not receive this
appeal until April 24, 2012, it nonetheless treated the appeal as timely and acknowledged it
by letter dated May 1, 2012. ld. '11 4. PRM filed the Complaint in this case on May 22,
terminating the processing of the appeal, consistent with Department regulation. See id.

'11 5, Ex. D; 28 C .F.R. § 16.9(a)(3).
Like the administrative appeal, PRM's complaint challenged OLC's response solely
with respect to category 3 of its request. Thereafter, the Department confirmed to PRM
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both orally and in writing that it has no records responsive to category 3, and the
responsive documents referenced in OLC's response related on ly to category 2, read
broadly. See Bies Decl.

~~

6-7 , Ex. F. Despite receiving this information, PRM refused to

dismiss its co mplaint and insisted that the Department move fo r summary judgment. T he
Department did so on the basis of the same factual information previously provided to
PRM, and PRM then stipulated to d ismissal [Doc. #20] without opposing the
Department's motion.
ARGUMENT
THE MAGISTRATE ERRED BY GRANTING ATIORNEY'S FEES

The magistrate entered an o rder award ing PRM $7,850 in fees and costs. Because the
Order is dispositive under 28 U.S .C. § 636(b) and Local Rule 72.2(b), this Court's review
is d e novo. See United States v. Lothridge, 324 F.3d 599, 600 (8th Cir. 2003). Applying
plena ry review, this Court shou ld overturn the magistrate's conclusions and deny PRM's
motion for attorn ey's fees.
FOIA's fee-sh ifting provision requires courts to engage in a two-step inquiry,
determining first whether a plaintiff is eligible to receive fees, and second whether a
plai nti ff is entitled to such reli ef. Brayton v. Office of U.S. Trade Rep., 64 1 F.3d 521, 524
(D.C. C ir. 2011). Plaintiff bears the burden on both pro ngs, and the award of fees is left to
the trial court' s discretion. Ginter v. IRS , 648 F.2d 469, 470 (8th Cir. 198 1). Because
FOIA's fee-shifting provision is a waiver of sovereign immunity, it mu st be construed
narrowly, resolving any ambiguity in favor of the sovereign. FAA v. Cooper, 132 S. C t. 1441,
1448 (20 12).

3
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I.

PRM I s Not Eligible For Attorney's Fees.
Under FOIA, a plaintiff is eligible to obtain "reasonable attorney fees and other

litigatio n costs" if it "has substantially prevailed." 5 U.S.C. § 552(a)(4)(E)(i). A plaintiff may
show it has "substantially preva iled" by pointing to a "judicial order, or an enforceable
written agreement or consent decree," or to "a voluntary or unilateral change in position by
the agency, if the complainant's claim is not insubstantial." ld. § 552(a)(4)(E)(ii). After
voluntari ly dismissing its complaint without obtaining any responsive reco rds, PRM
contended that it had "substantially prevai led" due to a "voluntary o r unilateral change in
position" by O LC, and the magistrate agreed . See O rder at 4-5. That is wrong. O LC never
changed its position, and PRM ca n in no sense be sa id to have "substantially prevailed"
when it obtained no more than a no-records response before stipulating to the dismissal of
its complaint. This Court shou ld deny PRM's motion for fees and costs.
A. OLC did not change its position.
The magistrate found that "Plaintiffs claim did in fact cause Defendant to change its
position regarding the third-category request, and therefore Plaintiff 'substantially
prevailed."' Order at 4. But O LC never changed its position . O LC never released records
that it previously withheld, or granted any other relief to PRM that it previously refused .
OLC never took the position that it had responsive records to PRM's category 3; thus, it
cannot be sa id to have "change[d] its position" at all, much less as a result of PRM's
complai nt.
If anything, it is PRM that deviated from its initial request. OLC's declaration that it
has no responsive records to categ01y 3, which the magistrate apparently viewed as a
"change" in OLC's position, was no more than an appropriate and fu lly consistent
response to PRM's reformu lation of its own request. The original request contained two
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subcategories to which a G lomar response was unn ecessary, so O LC, consistent with its
standard practice, 1 respo nd ed accurately that it had records responsive to the remainder of
the request. Bies Decl. ~ 3, Ex. B. When PRM changed its request by pursuing only
category 3, O LC gave the same no-records response that it would have given if PRM had
originally requ ested only category 3 records. In some sense, an agency's response to a FO IA
request wi ll "change" any time a requester narrows or modifies its request, but such a
cha nge alo ne cannot subject the agency to fees liability due to the requester's actions.
Apparen tly find ing the language of OLC's initial response imprecise, the magistrate
stated that "it was reasonable for Plainti ff to conclude that responsive documents were
identified to match the descriptions of both the second and third category requests." Order
at 5. But PRM's misi nterpretation of OLC's response, even if it could be described as
"reasonable," does not make OLC's subsequent response

to

PRM's narrowed request a

"change" in position . If PRM had followed up informally with OLC to inquire wh ich
records were responsive to which categories, or if it had allowed the administrative appeal
process to conclude instead of rushing to file su it as soon as the constructive exhaustio n
period elapsed, OLC would have provided PRM with the exact same answer PRM obta ined
after suit was filed. See Bies Decl.

~

8.

That OLC's position never changed in this case is established by O LC's sworn affidavit,
whi ch is entitled to a presu mption o f good faith. See, e.g., SafeCard Servs., Inc. v. SEC, 926
F.2d 11 9 7, 1201 (D.C. C ir. 199 1). H avi ng pointed to absolutely no evidence of bad faith
1

As the Department explained lDkt. #27 at 7 n.3 ] but the magistrate failed to consider,
this standard practice is perfectly reasonable. OLC, like many fed eral agencies, receives
many FOIA requests contain ing multiple and often overlapping subcategories, and it can
be burdensome and time-consuming to tie its responsive documents to such subcategories.
While if requested O LC will attempt to provide such a breakdown if reasonably feasible to
do so, no statute, regulation, or case requires agencies to shoulder the additional
adm inistrative burden of identifying precisely which records are responsive to each
subcategory of a multipart request.
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or anything else that would rebut that presumption, PRM cannot show any change in
pos itio n giving rise to a colorable claim of eligibility for attorney's fees in this case.
B. Even assuming a change in position, PRM still did not substantially prevail.
Having obtained no records or any other relief provided for by FOIA, PRM did not
"substantially prevail[]" even if there was a change in position. The magistrate, while
acknowledging that PRM obtained no records as a result of its suit, nevertheless found
PRM eligible for fees based on O LC's affirmation that it possessed no records responsive to
the third category. The magistrate cited no authority supporting a finding of eligibility in
such circumstances. In fact, courts have appli ed the cata lyst theory in FOIA cases o nly
when a complaint caused the agency to release records that otherwise would not have been
released. See Brayton, 641 F.3d at 524-25; Davis v. DOl, 610 F.3d 750, 752 (D.C. Cir.
2010); SHmmers v. 0 0], 569 F.3d 500, 502 (D.C. Cir. 2009); Reinbold v . Evers, 187 F.3d
348, 363 (4th C ir. 1999); Maynard v. CIA, 986 F.2cl 54 7, 568 {1st C ir. 1993). The
Government is aware of no case-and n either PRM in its briefs no r the magistrate in its
O rd er pointed to any-where a court awarded fees to a plaintiff u nder the catalyst theory
when the defendant agency did not release a single responsive record.
"A FO IA case must be viewed in its totality in determining whether a plaintiff has
'substantially prevai led."' Mobley v. DHS,- F. Su pp. 2d-, 2012 WL6103000, at *5 (Dec.
10, 2012). PRM's compla int was premised on its allegation that O LC was unlawfully
withholding records responsive to category 3 of its request and sought only the production
of those records. See Compl. ~~ 1, 2 1, 22, 24. Yet O LC has established by sworn affidavit
that it in fact has no respo nsive records to PRM's narrowed request, and not only does
PRM not contest that assertion, but it volu ntarily dismissed its complaint on that basis. In
light of the sole relief PRM sought in this case, it would stretch the meaning of
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"substantially prevailed" beyond recognition to hold that PRM has done so here. See

Mobtey, 2012 WL 6 103000, at *5 (when plaintiff's complaint sough t the release of records,
"th e fa ct that the plaintiff received n o documents ... militates against a conclusion th at
the plaintiffs substantially prevailed"). This Court should decline to do so and hold th at
PRM is not eligible for attorney's fees. 2

PRM Is Not Entitled To Fees.

11.

Even if PRM were eligible for fees, PRM cannot show that it is entitled to fees under
FOIA. Even if a plaintiff shows eligibi lity for fees, a court still must determ ine en titlement
to fees by con sidering "(1) the benefit to the public to be derived from the case; (2)
commercial benefit to the complainant; (3) the nature of the complainant's interest in the
records which [it] seeks; and (4) whether the government's withholding of the records had
a reasonable basis in law." Mi lterv. DeJ)'to[State, 779 F.2d 1378, 1389 (8th Cir. 1985).
A. OLC's response was correct as a matter of law, and that is disposit ive.
"For purposes of fee entitlement, the rule remains that if the government was 'correct
as a matter of law' to refuse a FOIA request, 'that will be disposit ive."' Brayton, 641 F.3d at
525 (quoting Davy, 550 F.3d at 1162). O LC n eve r had records respon sive to category 3 of
PRM's request, and it never told PRM that it did. Accord ingly, its no-records response in
the litigatio n was indisputably correct as a matter of law-a po int PRM does not even
contest. 3 W hile PRM might prefer that O LC had responded to PRM's request using
2

As another court has recognized, the additi on of the "voluntary and unilateral ch ange
in position by the agency" language to FOIA was intended to address the particula r
situation where agencies withheld agency records but released them just before an adverse
court decision, thereby precluding requesters from recovering fees. Mobtey, 2012 WL
6103000, at *5- 6. As in Mobley, OLC "did not engage in the sort of dilatory litigation
tactics that this provision was aimed to prevent." ld. at *5.
3

The magistrate d id not serio usly address this factor because it believed that "[t]he
parties seem to agree that this factor is not relevant to the case at h and ." Order at 7. T o the
contrary, the Department explained in its Opposition [Dkt. #27 ] that "OLC's position has
a reason able bas is in law." Opp'n at 12. The fact that "no documents related to t he third-
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different words, neither PRM nor the magistrate pointed to any statute, regulation, or case
that requires an agency to delineate which documents are responsive to which subparts of a
FOIA request. And OLC has reasonably decided n ot to do so as its standard practice. See
supra note 2. As OLC has provided a no-records response that is indisputably correct as a
matter of law, PRM ca n not be entitled to fees by su ing to force disclosure of records that
OLC never had . See Brayton, 641 F.Jd at 526.

B. This litigation has not resulted in a sufficiently meaningful public benefit.

PRM can not show a sufficient "benefit to the public" to entitle it to fees when it did
not obtain any records. See Nw. Coal. for

Alt~. to

Pesticides v. EPA, 421 F. Supp. 2d 123, 128

(D. D.C. 2006) (concluding that the plaintiff "could not satisfy" the public benefit factor
because it had "received no documents"). The "public benefit" factor considers whether
the resu lt of the litigation is "likely to add to the fund of information that citizens may use
in making vital political choices." Cotton v. Heyman, 63 F.Jd 1115, 1120 (D.C. Cir. 1995).
As PRM obtained no records, it cannot show that it has contributed valuable information
to the public domain that will assist in the making of any "vital political choices."
The magistrate concluded that this litigation resulted in a public benefit because it
provided "impo rtant information that was not ava ilable to the public prior to the suit":
specifica lly, "the government's statemen t that there is no documentation related to the
lethal use of UAVs within the jurisdiction of the United States," contrasted with the
identification of documentation related to the use of UAVs outside U.S. jurisd iction.
Order at 6. Thus, the magistrate found, OLC's response "reveals the general scope of the
United States' lethal use of UAVs." lcl.

category request were actually in existence" does not render this facto r irrelevant to PRM's
entitlement to fees; rather, it o nly further supports the conclusion that a plaintiff is not
entitled to fees when it has received a proper, unchallenged no-records response.

8
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Even putting aside the general problems with finding a public benefit deriving solely
from a no-records response-the limits of such a principle are difficult to d iscern-the
magistrate greatly misconceived the purported "benefit" obtained here. At most, PRM
learned that OLC has n ot authored a legal opinio n o r memorandum about the domesti c
use of UAVs. That reveR ls little if anything about "the United States' lethal use of UAVs":
only that OLC does not possess any records about that issue in the timeframe covered by
PRM's request. This extremely limited piece of in formation cannot be characterized as
helping the public to make "vital political cho ices."
Nor can PRM show it has provided

<1

public benefit for other reasons it identified that

were not relied on by the magistrate. PRM a rgued that the public has learn ed about OLC's
search methodology and records organization, and suggests that the public has benefited
because PRM "marshaled limited resources to challenge an agency in an instance where it
fa iled to adequately respond to a FOIA request." Okt. 23 at 11. Neither of these suffices to
meet the public benefit standard. PRM has not explained how information about OLC's
search methodology and records organization would aid the public in making "vital
political choices." And OLC has provided much of this same information about its records
systems and search methodology in numerous cases, and PRM can point to nothing
unique that was revealed in this case for the first time. See, e.g., Ex. A. Find ing a public
benefit on this t heory would establish a principle that any time an <~gency files a declaration
about its search, it has exposed itself to fe es for providing that information to the public.
PRM 's second theory, that its lawsuit has somehow enforced better compliance with
FOIA, is incorrect as a factual matter, as explained above, and it has already been rejected
by courts as too "broadly defined" to constitute a sufficient public benefit warranting a fee
award . See Corron, 63 F.3d at 1120. This theory, too, has no limiting principle: to ho ld that
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a plaintiff has conferred a sufficient public benefit any time it obtains something during
litiga tion that it did not obtain during the administrative process would effectively collapse
the eligibility inquiry and the public benefit prong altogether. In short, this lawsu it has
conferred no recognized public benefit that should entitle PRM to fees und er FOIA.
Ill.

PRM Made No Effort to Document Its Attorney's Fees Claim.
Finally, even if PRM had shown it was eligible and entitled to fees , the Court can and

sho uld deny the request for fees simply because PRM has not met its burden to prove its
reasonably expended fees. Bl.azy v. Tenet, 194 F. 3d 90, 92 (D.C. Cir. 1999) (rejecting
otherwise valid fees claim "for want of substa ntiation"); Nat'l Ass'n of Concerned Veterans v.
Sec'y of Defense, 675 F.2d 1319, 1327 (D.C. Cir. 1982) (per curiam). "Casual after-t he-fact
estimates of time expended on a case are insufficient to support an awa rd of attorneys'
fees." Concerned V eterans, 675 F.2d at 1327. As the magistrate observed, PRM submitted no
documentatio n whatsoever justifying its remarkable request for over $14,000 in fees in a
case in which it submitted no substantive filing other than a complaint.
The magistrate recognized that it could d eny PRM's request on that basis alone, but
ultimately awarded a little over half that amount to recompense PRM's alleged
"prepar[ation] for litigation related to the use of these exemptions." Order at 9. But PRM,
which professes its substantial experience and expertise in FOIA, provided no deta il about
its alleged "preparation" for two months after the filing of its complain t, and "uncertainties
should be resolved against the plaintiff{] if arising because of imprecise reco rdkeeping
without adequate justification." lnt'l TraveL An-angers, Inc. v. W. Airlines, Inc., 623 F.3d 1255,
1275 (8th Cir. 1980). As the Department noted in its opposition and PRM still did not
rebut with any deta il, PRM was required to concretely substantiate its claim to multiple
times the amount awarded to a similar orga nization that perfo rmed a similar amount of
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work in an other case. See Opp'n [Dkt. #27 ] at 14 (citing JudiciaL Watch v. 00], 2012 WL

2989945, at *1 1-12 (O.D.C. July 23, 2012)). The absence of documentation effectively
d eprives the Department of any opportunity to contest the reasonableness of the fees
sought.'1 G iven the substantial questions that arise from PRM's extraordinary fees request
in this case that is supported by no concrete and contemporaneous documentation, this
Court should exercise its discretion to deny fees on that basis alone.
CONCLUSION
For the foregoing reasons, the Court shou ld overturn the magistrate's order and deny
Plaintiffs motion for fees and costs.
Respectfully submitted .
Dated: February 12, 2013

Stuart F. Delery
Principal Deputy Assistant Attorney Ge neral
Elizabeth J. Shapiro
Deputy Director, Federal Programs Branch
lslludson 0 . Littleton
Judson 0. Littleton
Trial Attorney
U.S. Department of Justice, Civil Division
Federal Programs Branch
20 Massachusetts Ave., N.W.
Washington, D.C. 20001

Attorneys for Defendant
4

At the very least, $7,500 is an extraord inary amount for the little work PRM
performed in this case. PRM is not entitled to fees for work performed in the
administrative process, and PRM should not be permitted to recover fees for any work
performed after the Department explained in July 2012 that OLC possessed no responsive
records to category 3. See Dkt. 23 at 5.
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