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UNITED STATES DISTRICT COU RT
DISTRICT OF MINNESOTA

Public Record Media, LLC,
Plaintiff,

Case No. 12-CV-3065 (JRT/TNL)

JOINT RULE 26(f) REPORT

V.

U.S. Department of Health
and Human Services,
Defendant.

The counsel identified below participated in the meeting required by Fed. R. Civ.
P. 26(f), on February 6, 201 3, and prepared the following report.
Pursuant to Rule 16 of the Federal Rules of Civil Procedure, Local Rule 16 of the
Rules of this District and the Order dated January 28, 2013 (Dkt. No. 11), a pretrial
conference of trial counsel in the above matter shall be held in Chambers 342, at U.S .
Courthouse, 316 N011h Robert Street, Saint Paul, Minnesota 55 101 , on Thursday,
February 28, 20 13 at I 0:00 a.m., before United States Magistrate Judge Tony N. Leung
to consider the matters set forth in Rule 16(c), the Rule 26(f) disclosures, and related
matters. Counsel for Plaintiff has requested and received leave from the Comt to attend
the conference by phone, without objection from Defendant.

1.

Date and Place of the Meeting; Identification of the Parties and Their
Attornevs; Agenda of Matters for Pretrial Conference
a.

The date and place at which the meeting was held;
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February 6, 2013 via teleconference.
b.

Name, address and occupation or business of each party, together with the
name, address, telephone number, and e-mail address of the attorneys who
represented each pa1t y at the meeting;

Public Record Media, LLC, Plaintiff
2375 University Avenue W, Suite 200
St. Paul, MN 55114
JT Haines
2375 University Avenue West
St. Paul, MN 55114

Attorney for Plaintiff
United States Department of Health & Human Services, Defendant
200 Independence Avenue, S.W.
Washington, D.C. 20201
Ann M. Bildtsen
Assistant U.S. Attorney
600 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

Attorneys for Defendant
c.

Name of insurance caniers that may be liable for the defense or payment of
any damage award; and

Not applicable
d.

An agenda of matters to be discussed at the Pretrial Conference.

-Stay of discovery
-Defendant' s document production schedule
-Dispositive motion schedule
-Nondispositive motion schedule
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2.

Description of the case
a.

A concise statement of the jurisdictional basis of the case, giving statutory
citation and a brief narrative description, and in cases involving a limited
liability corporation as a party, the concise statement shall also include a
brief description of the availability of diversity jurisdiction;

The case arises under the Freedom of Information Act (FOIA).
Plaintiff alleges that the Court has jur·isdiction under FOIA (5 U.S.C. §
552(a)(4)(B)) and 28 U.S.C. § 1331. Diversity jurisdiction is not
applicable.
b.

A brief naiTative of the facts g1vmg rise to the lawsuit, including a
description of legal claims and defenses; and

By Plaintiff:
On February 22, 2012, Plaintiff sent Defendant a FOIA request seeking
access to three categories of documents related to the State of
Minnesota's 1115 Medicaid waiver status, and State Senator John
Marty. Defendant did not produce records in response. On April 23,
2012, Plaintiff filed an administrative appeal with Defendant agency
seeking production of the same records. Defendant did not produce
records or a final determination in response to the administrative
appeal. Having exhausted its administrative remedies, Plaintiff filed
this lawsuit on December 7, 2012, asserting that Defendant is
withholding records in violation of the FOIA. When this lawsuit was
filed, Defendant had not yet produced responsive records or a final
determination in response to Plaintifrs FOIA request or
administrative appeal. On January 22, 2013, in response to the suit,
Defendant began production of responsive records.
By Defendant:
Defendant provided appr·oximately 500 pages of records to Plaintiff on
January 22, 2013. It is reviewing additional records and will make
another production (possibly the final production), if appropriate
under FOIA, by February 28, 2013. If necessary, the final production
of documents responsive to Plaintifrs request may be made later than
February 28, 2013, but in such event will be made by March 29, 2013.
The parties discussed the above schedule at the Rule 26(f) conference
and Plaintiff is amenable to the proposed February 28, 2013 deadline.
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Plaintiff reserves the right to make a motion compelling production if
Defend ant does not make its final pt·oduction by Februa ry 28, 2013.
Jointly:
Defendant asserts that the lawsuit will likely be moot as of the final
production of documents, an assertion to which Pla intiff will be able to
respond once it has received and reviewed the documents.
Upon delivery and review of the production, the parties may stipulate
to dismissal of the suit and/or mal<e any necessa ry dispositive and nondispositive motions which remain, including with respect to
responsibility for costs in this matter.
c.

A summary itemization of the dollar amount of each element of the alleged
damages .

Not applicable.

3.

Pleadings
a.

A statement of whether the Complaint and all responsive pleadings have
been fi led, and whether any party proposes to amend its pleadings;

The Complaint and Answer have been filed.
amend at this juncture.
b.

No party proposes to

T he date by which all motions that seek to amend the pl eadings or add
parties w ill be filed; and

Aprill, 2013
c.

Whether a j ury trial is available under the law, and whether a jury trial has
been timely demanded.

Not applicable
4.

Discovery Plan (If parties are unable to agree on a discovery plan, the report shall
separately set forth each party's proposed plan.) Such a plan shall include such
matters as production of electronically stored information (ESI), focusing the
initial discovery on preliminary issues that might be case dispositive, instituting
document contro l mechanisms, stipulating to facts to el iminate mmecessary
4
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discovery and any other matters counsel may agree upon to control litigation costs
and delay. Such a plan, at a minimum, shall include the following:

Defendant contends that FOIA cases are exempt from initial disclosures
under Fed. R. Civ. P. 26(a)(l){B)(i) as actions for review on an adminisb·ative
record and are not subject to discovery, as they arc typically decided on
summary judgment based on the declarations of agency witnesses. E.g., Mace
v. EEOC, 197 F.3d 329, 330 (8th Cir. 1999); Davis v. CIA, 711 F.2d 858, 860
(8th Cir. 1983). Consequently, Defendant takes the position that 4(a) through
(h) below are inapplicable to this case, and seeks a stay of discovery.
Plaintiff does not ob,j ect to a stay of discovery at this time.

5.

a.

The date by which the initial Rul e 26(a)(l) disclosures of witnesses,
documents, itemized damage computations and insurance will be
compl eted (if not already completed);

b.

Whether the parties wish to engage in any method of alternative dispute
resolution following Rule 26(a){l) disclosures but before formal discovery
is commenced;

c.

Whether di scovery should be conducted in phases, or limited to or focused
upon, particular issues;

d.

The date by which each party shall disclose the identity of expert witnesses
and their reports under Rule 26(a)(2)(A) and (B);

e.

The number of interrogatories each party shall be permitted to serve;

f.

The number of depositions (exc luding depositions of expert witnesses) each
party shall be permitted to take;

g.

The number of expert depositions each patty shall be permitted to take; and

h.

A mechan ism and date by which the parties shall meet, confer, and stipu late
to search terms and any other unique electronic discovery issues, as
appropriate.

Close of Discovery and Non-Dispositive Motions
The date by which all discovery shall be completed and all non-dispositive
motions shall be fi led and served.
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Non-dispositive motion deadline (served and filed): September 1, 2013
6.

Dispositive Motions and Trial
a.

The date by which all dispositive motions shall be served, filed and heard;

July 1, 2013 (served, filed, and heard)
b.

The date by which the case shall be ready for trial;

Not applicable.
c.

The number of expert witnesses each party expects to call at trial; and

d.

Estimated trial
applicable).

time (including jury selection and instructions,

Dated: February 20, 2013

s/ JT Haines
.TT Haines
MN Attorney Number #303379
2375 University Ave W
Suite 120
St. Paul, MN 55114
Phone:
Attorney for Plaintiff

Dated: February 20, 2013

Respectfully submitted,
B. TODD JONES
United States Attorney

sf Ann M. Bildtsen
BY: ANN M. BILDTSEN
Assistant U.S. Attorney
Attomey ID Number 271494
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600 United States Courthouse
300 South Fourth Street
Mi1meapolis, MN 55415
Phone:
Email:
Attorneys for Defendant
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